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FELDMAN, Justice

11 Al ex Hughes (Def endant) was charged with first-degree nurder.
H s insanity defense was supported by a great deal of evidence,
i ncl udi ng t he opi ni ons of all six experts who exam ned him Evidently,
the state’ s experts agreed, as the state presented no expert to contest
Def endant’ s i nsanity defense. Notwithstandingthis, thejuryrejected
t he def ense and convi ct ed Def endant of first-degree nurder. Defendant
appeal ed.

12 I nthat appeal we determ ned that despite the state’s weak
case on the question of insanity, Defendant was convicted because
t he prosecutor at trial engaged i n knowi ng and i ntenti onal m sconduct.

See State v. Hughes, 193 Ariz. 72, 969 P.2d 1184 (1998). The

m sconduct included “ignoring the facts . . . , [and] relying on
prejudice . . . .” 1d. at 86 T 61, 969 P.2d at 1198 § 61. It was
“a di shonest way to represent the State. . . , and it was especially
di shonest . . . where the evidence of insanity was substantial, and

where the State had no evidence that [Defendant] had fabricated an
insanity defense.” 1d. W unani nously concl uded that the “evi dence
of mental illness was overwhel m ng” and Def endant’ s case for acquittal
on grounds of insanity was “substantial.” 1d. at 88 { 73, 969 P.2d
at 1200 § 73. The state overwhel ned Defendant’s insanity defense,
“but it did not do so wth evidence; it did so with prosecutori al
m sconduct.” 1d. at 87 f 66, 969 P.2d at 1199 { 66. W condemmed
this wi n-by-any-neans strategy, agreeing with Defendant’s argunent

that it “was a direct attenpt to . . . prejudice the jury” and to



put the fear of acquittal inthe jurors’ mnds. Id. at 87 f 67, 969
P.2d at 1199 | 67.°

13 Thus, the prosecutor deliberately risked a mstrial or
reversal to win the case and prevent an acquittal. Defendant, in
fact, noved for a mstrial, and the original trial judge erred in
denyi ng t hat notion, conpelling us toreverse because the prosecutor’s
mul ti pl e acts of m sconduct deprived Def endant of a fair trial. See
id. at 88 § 74, 969 P.2d at 1200 1 74. |If the trial judge had granted
t he noti on, as he shoul d have, he woul d eventual | y have had t o deci de
whet her Arizona’ s doubl e j eopardy cl ause preventedretrial. See Pool
v. Superior Court, 139 Ariz. 98, 677 P.2d 261 (1984). But the judge
deni ed the noti on; and after we reversed and r emanded, Def endant noved
to dism ss the charges, raising double jeopardy as a bar toretrial.
The newtrial judge agreed and granted t he noti on, hol ding that article
I'l, section 10 of the Arizona Constitutionforbidsretrial. The state
now seeks speci al actionrelief, claimng Defendant is entitledonly
to a newtrial, not dismssal

14 The answer tothisissue, asamtter of statelaw, is found

in Pool. As the trial judge in the present proceeding correctly
concl uded, the prosecutor’s deliberate conduct, which should have
triggered a mstrial yet eventually resulted in reversal, deprived

Def endant of his right to have the case fairly tried to a concl usion

1 W have not described all of the acts that led to these
conclusions. The interested reader will find nore detail in this
court’s opinion, id. at 81, T 34-35, 85 { 58, and 87 1Y 67-68, 969
P.2d at 1193 1Y 34-35, 1197 § 58, and 1199 1Y 67-68. Suffice it to
say the m sconduct perneated the entire trial.
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with the jury selected. See id. at 109, 677 P.2d at 272. Jeopardy
attached on sel ection of the jury. See McLaughlin v. Fahringer, 150
Ariz. 274, 277, 723 P.2d 92, 95 (1986). The grant of a m stri al does
not bar retrial except when the mstrial is granted because of
i ntentional prosecutorial msconduct ai med at preventing an acquittal.
See Pool, 139 Ariz. at 109, 677 P.2d at 272. |In that situation, the
doubl e jeopardy clause bars retrial. See id.
15 Pool rejects the rul e adopted by the plurality opinionin
Oregon v. Kennedy, 456 U. S. 667, 102 S.Ct. 2083 (1982). See id. at
108, 677 P.2d at 271. Instead, it follows the hol ding of the Oregon
Suprene Court in State v. Kennedy, 666 P.2d 1316 (O. 1983), after
remand fromthe United States Suprene Court. See id. at 109, 677
P.2d at 273. Doubl e j eopardy prevents retrial when the prosecutor’s
deli berate, intentional, and know ng conduct

issoprejudicial tothe defendant that it cannot

be cured by neans short of a mstrial, and if

the of ficial knows that the conduct is inproper

and prejudicial and either intends or is

indifferent tothe[danger of] resulting mstrial

or reversal. Wienthis occurs, it is clear that

t he burden of a secondtrial is not attributable

to the defendant’s preference for a new trial

over conpleting the trial infected by error.

Rat her, it results fromthe state’ s readiness,

t hough perhaps not cal culated intent, to force
t he defendant to such a choi ce.

Pool, 139 Ariz. at 107, 677 P.2d at 270 (quoting State v. Kennedy,
666 P.2d at 1326 (enphasis added)).

16 We have previously held that our state’ s doubl e jeopardy
clause includes theright to be freefromnultipletrials. See Pool,
139 Ariz. at 109, 677 P.2d at 272. To put it another way: the right

toafair trial to a conclusion before the inpaneled jury. See id.



VWi | e t he def endant ordinarily waives that right when he seeks a new
trial because of error intheoriginal trial, the clause applies when
the need for a secondtrial is brought about by the state’s egregiously
intentional, inproper conduct. |In Pool, we put it succinctly:

We agree with the Oregon Suprene Court that when

[the state’ s knowi ng and i nt enti onal m sconduct

I's the reason for the i npanel nent of a newjury

and the start of a new trial] the burden of

anot her trial cannot be attributed to defendant's

preference to start anewrather than "conpl eting

the trial infected by error” and is, rather,

attributable to the "state's readi ness, though

perhaps not calculated intent, to force the

defendant to such a choice.” In such a

situation, the State has intentionally exposed

the defendant to nultiple trials for the sane

crinme and has destroyed his expectation of

conpl eting the proceedi ng before the original

tribunal. This is exactly what the double

j eopardy provision was intended to prevent.
Id. (quoting State v. Kennedy, 666 P.2d at 1326).
17 O course, thefact that theoriginal trial judge erroneously
denied a mstrial, thus requiring reversal on appeal, cannot put a
def endant in a worse positionthanif the judge had correctly granted
the mstrial notion. Surely a defendant whose m strial notion was
erroneously denied, as in the present case, should have the sane
constitutional protection as one whose noti on was correctly granted,
as in Pool. See State v. Breit, 930 P.2d 792, 797 (N.M 1996).
18 The di ssent, however, argues that doubl e j eopardy cannot
apply where “no m strial has been decl ared” and a verdi ct was reached,
even though the trial was unfair and the conviction obtai ned by the
state’s egregious and i ntentional m sconduct had to be reversed on
appeal. See dissent at f 17. For the reasons stated previously,
we di sagr ee.
19 Significant authority contrary tothe di ssent’ s viewexists

in states, like Arizona, that do not followthe plurality rule of



Oregonv. Kennedy. InBreit, for instance, the def endant was convi ct ed
of first-degree nmurder and was granted a new trial on grounds of
extrenme prosecutorial m sconduct. 930 P.2d at 795. He then noved
to di sm ss on grounds of double jeopardy. See id. The trial court
granted that notion, but the New Mexico Court of Appeals reversed.
See id. Defendant was retried and again convicted. See id. The
New Mexico Suprenme Court eventually held that the doubl e jeopardy
i ssue had not been waived and that the state constitution s double
jeopardy clause barred retrial because in the first trial the
prosecutor either intended to provoke amstrial or actedinwllful
di sregard of possible mstrial, retrial, or reversal and t hus deni ed
the defendant a fair trial. See id. at 797, 804, 806-07.
7110 The Hawai’i Suprene Court reached a simlar conclusion,
hol di ng t hat appl i cati on of doubl e j eopardy was required after reversal
because egregi ous prosecutorial m sconduct? denied the defendant a
fair trial. See State v. Rogan, 984 P.2d 1231, 1250 (Haw. 1999).
The court said:

Finally, we are mndful of the fact that when

egregi ous prosecutorial msconduct results in

areprosecutioneither by mstrial or areversal

on appeal, the burden of another trial cannot

be attributedto defendant’ s preferenceto start

anew rather than to conplete the trial before

the original tribunal. On the contrary, the

burden of retrial insuchacaseis attributable

to the prosecution’ s m sconduct or overreachi ng,

t hough per haps not specific intent, designedto
force the defendant to such a choice.

2 During rebuttal final argunment, the prosecutor appealed to
the jury to convict the def endant because the victinm s not her want ed
such a convi cti on and def endant’ s acti ons were “every not her’ s ni ght -

mare” — to “[l]eave your daughter for an hour and a half, and you
wal k back in, and here’s some black, mlitary guy on top of your
daughter.” 1d. at 1238. Defendant’s notion for m strial was denied

by the trial judge, defendant was convicted, and t he case was rever sed
on appeal .



Id. at 1249 (enphasis added).

111 O her states take the sane view. See, e.g., Commonweal t h
v. Murchi son, 465 N. E. 2d 256, 258 (Mass. 1984) (if prosecutor’s conduct
was i ntended to provoke mstrial andresultedindenial of fair trial,
doubl e jeopardy cl ause applies and requires dism ssal even though
trial was conpleted to jury verdict and then judge granted m stri al
notion and ordered newtrial); Commonwealth v. Smth, 615 A 2d 321,
322-23 (Pa. 1992) (prosecutor’s Brady violations in wthholding
excul patory evidence prevented fair trial; conviction reversed for
prosecut or’ s m sconduct; doubl e j eopardy applied as result of reversal,
no mstrial notion havi ng been made); see also State v. Colton, 663
A. 2d 339, 347 (Conn. 1995) (cl andestine m sconduct causing ultimte
reversal on appeal invokes double jeopardy); Collier v. State, 747
P. 2d 225 (Nev. 1987); State v. Cochran, 751 P. 2d 1194 (Wash. App. 1988).
112 There are, of course, cases to the contrary. See,
e.g., Ex parte Davis, 957 SSW2d 9 (Tex.Crim App. 1997). Thei r
rationaleis, we believe, answered as fol |l ows by t he di ssent i n Davi s:

However, the majority holds there is no double
j eopardy vi ol ati on because there was not a m s-
trial, only a reversal. But there is no
rationale for this type of distinction. If the
requested mstrial was erroneously denied and
that error is found on appeal, why should the
def endant be subjected to retrial? Wy should
a defendant, due to an incorrect ruling by the
trial judge, losethis constitutional protection?
It is sinply inconceivable that the val uable
doubl e j eopardy protecti ons suddenl y vani sh when
t he case enters the appel | at e process. The ri ght
of a defendant to be free fromdoubl e jeopardy
shoul d not be det erm ned by whi ch court correctly
det erm nes that m sconduct infected the trial.
A constitutional guarantee shoul d not norphinto
a “non-right” dependi ng upon the point in the
judicial process an individual finds hinself.
The trial judge, through an erroneous ruling,
shoul d not be allowedto forfeit anindividual’s
val uabl e constitutional right.



Id. at 29 (Baird, J., dissenting) (citations omtted) (enphasis in
original).

113 Appl i cation of double jeopardy is not only doctrinally
correct when egregi ous and i ntentional prosecutorial m sconduct has
prevented acquittal, it is also required as a matter of pragmatic
necessity. Any other result would be aninvitationtothe occasi onal
unscrupul ous or overzeal ous prosecutor to try any tactic, no matter
how i nproper, knowing that thereis little to lose if he or she can
tal k anindul gent trial judge out of am strial. The worst that could
then happen is reversal for a new trial and another shot at a
conviction. This, of course, is exactly the type of governnental
abuse at which the doubl e jeopardy clause was ai ned.

114 Appl yi ng the Pool principletothe situation found in the
original appeal in this case, we have no choice but to take the
unfortunate step of approving the trial judge' s order of dism ssal
on doubl e jeopardy grounds. W do not take this action to sanction
the prosecutor for m sconduct but because our constitution’s double
jeopardy clause requires it. W are quite sure the present trial
j udge took no nore pleasure than we do in dismssing the case with
prej udi ce, but the blame nust be found el sewhere. This is perhaps
the third or fourth tinme that the conduct of this sanme prosecutor
has rai sed the same type of problem It is unfortunate that he was
permtted totry so serious a case and, w thout proper supervision,
permtted to try it in such an inproper nanner.

115 For the reasons descri bed above, jurisdictionis accepted
but relief is denied. The trial judge' s February 4, 2000 order is
approved. The trial court nmay proceed in a nanner consistent with

t hi s opi nion, includingentry of an order of di sm ssal w th prejudice,



W th an appropriate stay to allowthe state to make such filings as
it may deemappropriate toinitiate Title 36 proceedings leading to

Def endant’s commtnent in the Arizona State Hospital.

STANLEY G FELDMAN, Justice

CONCURRI NG

THOVAS A. ZLAKET, Chief Justice

CHARLES E. JONES, Vice Chief Justice

MART ONE, Justice, dissenting.

116 | would grant relief. In State v. Hughes, 193 Ariz. 72,

969 P.2d 1184 (1998), Hughes sought a new trial based upon
prosecutorial m sconduct. He did not raise double jeopardy nor did
he seek an order of di sm ssal based upon doubl e j eopardy. W remanded
for newtrial. He has thus waived the issue. W specifically said,
“[ b] ecause defendant was convicted and is seeking a newtrial, the
doubl e jeopardy clause is not an issue inthis case.” 193 Ariz. at
80, 969 P.2d at 1192. A party cannot rai se a newissue after renmand.
Nor do | believe the trial judge could do anything ot her than conply
with the mandate of this court to give the defendant a new trial.
117 Even i f Hughes were not forecl osed fromraisingthe doubl e
j eopardy issue, | believe doubl e jeopardy does not ari se under both

the federal and state constitutions. Under O egon v. Kennedy, 456
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U S 667, 679, 102 S. C. 2083, 2091 (1982) and Pool v. Superior Court,

139 Ariz. 98, 677 P.2d 261 (1984), doubl e jeopardy does not apply
where no mstrial has been declared. Hughes was not deprived of a
verdict fromthe jury inpaneled to hear his case. This case went
to verdict. In Pool, we held “that jeopardy attaches under art. 2,
8 10 of the Arizona Constitution when a mstrial is granted.” 139

Ariz. at 108, 677 P.2d at 271. O egon v. Kennedy is to the sane

effect. See United States v. MAleer, 138 F. 3d 852, 855-56 (10'"

Cr. 1998). (“Defendants’ reliance on Kennedy i s m spl aced, however
because no m strial was declaredinthis case.”) Inaddition, inPool,
we found that “this prosecutor intentionally engaged in inproper
conduct for the purpose of forcing defendant to seek a mstrial so
that the prosecution could procure a new indictnent with correct
charges.” 139 Ariz. at 107, 677 P.2d at 270. W nmade no such fi ndi ng
inthis case. There was no evidenceinthis casethat this prosecutor
engaged in msconduct in order to provoke defendant to nove for a
mstrial to avoid a fear of acquittal.

118 By applying double jeopardy here, the |ine between
prosecutorial m sconduct which results in a newtrial, on the one
hand, and prosecutorial m sconduct which results i n doubl e j eopardy,
on the other, is blurred.

119 Hughes sought and obt ai ned an order granting a newtrial.

He was not entitledto dismssal. | therefore respectfully dissent.

Frederick J. Martone, Justice

10



NOYES, Judge, D ssenting.*

120 | join Justice Martone’ s di ssent, except | find no waiver.

E. G Noyes, Jr., Chief Judge

*Justice Ruth V. McGegor did not participate in the determ nation
of this matter; pursuant to Ariz. Const. art. VI, 8 3, the Honorable
E. G Noyes, Jr., Chief Judge of the Arizona Court of Appeal s, D vision
One, was designated to sit in her stead.
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